














February 13, 2020 

Email [wmcclees@fairhaven-ma.gov] 

Ms. Whitney McClees, Agent 

Fairhaven Conservation Commission 

40 Center Street  

Fairhaven, MA  02179 

Re: Preliminary Peer Review Report [LEC File #:  TOFai\20-018.01] 

DEP File No. SE 23-1309, 23-1101, 23-1127, & 23-1161 

1 Bella Vista Island 

Fairhaven, Massachusetts 

Dear Members of the Commission: 

LEC Environmental Consultants, Inc., (LEC) is pleased to submit this initial Preliminary Peer Review 

Report associated with the Notice of Intent (NOI) Application and Request for Certificate of Compliance 

(COC) filed for the above-referenced site in Fairhaven, Massachusetts.  LEC has been retained by the 

Commission to review the filings for compliance with the Massachusetts Wetlands Protection Act (M.G.L., 

Ch. 131, s. 40), and its implementing Regulations (310 CMR 10.00) and the Town of Fairhaven Wetlands 

Bylaw (Chapter 192).   

LEC reviewed the NOI and COC submittals and relevant documents in the project file, and attended an on-

site meeting and site walk with the Commission on February 9, 2020.  Due to the complicated and extensive 

history of enforcement actions and Conservation filings dating back to the Applicant’s purchase of the 

property in 2009, this letter is intended to be a preliminary review report outlining our initial comments and 

requests for information.  Once the comments provided below are addressed, we will provide a more 

specific review of the project under the above-referenced state and local Regulations.   

Permitting Overview and Background 

The current NOI has been filed to permit activities referenced in an Administrative Consent Order with 

Penalty (ACOP) and Notice of Noncompliance (#00004701) issued by Massachusetts Department of 

Environmental Protection (MassDEP), dated June 25, 2019 for violations of the State Act and Regulations.  

The ACOP provides a detailed procedural history for the property dating back to 1970 when the existing 

driveway bridge was permitted through a DEP Waterways License, with a focus on Conservation 

Commission filings, enforcement actions, and other environmental permit applications which have occurred 

since 2009.  
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The Applicant purchased the property in 2009 and in 2010 the Commission issued the first of three 

Enforcement Orders (EO) for unpermitted activity.  MassDEP also issued EOs in 2010 and 2013.  In 

response to the EOs, the Applicant filed multiple NOIs, documented under DEP File No. SE 23-1101, 23-

1127, and 23-1161.  Based on our preliminary review, it appears that only certain aspects of the work 

permitted under these file numbers were completed as reviewed below: 

Previous Conservation Filings 

As noted above, there are three DEP file numbers associated with the property, each of which informs the 

current filing (DEP SE #23-1309) in some manner. 

DEP File No. SE 23-1101 

The Commission issued an Order of Conditions (OOC) dated February 7, 2011, approving the project, 

including improvements to the stone revetment and various landscaping activities including wetland 

restoration, as depicted on the Plan of Site and Proposed Improvements, prepared by Charon Associates, 

Inc., dated January 21, 2011.  There is no record of a COC for this project and while the current NOI 

provides a list of activities permitted under the OOC, it states that “most of the items were completed” 

without specifying which items were not completed. 

DEP File No. SE 23-1127 

According to the current NOI, the NOI filed under this file number included a request for an access drive to 

the beach, beach nourishment, elimination of the wetland restoration stipulated in File No. SE 23-1101, 

Phragmites removal, and installation of a floating pier.  The filing was significantly modified during the 

review process and the Commission ultimately issued an OOC dated February 13, 2012, which permitted 

general invasive species control for the island, dune restoration, restoration plantings, Phragmites removal 

from the “non-jurisdictional wetlands.”  In addition, the Applicant was required to pay for wetland 

restoration at the Fairhaven DPW site as mitigation for filling the non-jurisdictional wetlands and converting 

them to rain gardens.  The restoration plantings were detailed on a Proposed Planting Plan, prepared by 

Prime Engineering with consultation from G. Bourne Knowles & Company, Inc.  The Applicant has 

requested a COC for this permit; however, it appears that the rain gardens were never created and the 

proposed plantings were never installed.    

DEP File No. SE 23-1161 

According to the current application, this NOI from 2013 sought permission to construct an access drive to 

the beach, a groin expansion, and installation of a pier, ramp and float.  During review by the Commission, 

it was determined that some groin expansion had already occurred and that groin expansion was not 

supported by DMF.  The subsequent chronology of events is uncertain, but according to the current NOI, no 

decision was issued, and the Applicant is requesting this file to be reopened so that the groin work and pier 

can be reviewed.  It is our understanding that the Conservation file for this filing is missing, but that 
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MassDEP has indicated a denial was issued February 11, 2014.  Since the hearing was closed and a denial 

issued, we recommend a new NOI filing for pier, ramp, and float. 

Current NOI Filing DEP No. SE 023-1309 

The current NOI filing scope of work includes items stipulated in the ACOP issued by MassDEP, including 

removal and reconstruction of 70 feet of seawall, dredging beneath the bridge, nourishment of the beach 

with the dredge spoils, beachgrass plantings, coastal dune fencing and construction of a coastal dune.  The 

scope of work was approved by MassDEP pending approval by the Commission.  The Commission is not 

mandated to approve the project because the MassDEP-ordered NOI filing resulting from the ACOP 

negotiations is based on MassDEP’s view that the activities proposed generally meet the performance 

standards under the state Act.  The Commission may review and comment on all aspects of this filing under 

the Act and Bylaw regardless of the ACOP.  As noted above and further detailed below, the complexity of 

the filing and the need for additional details on the plans prevents a comprehensive review of the NOI at this 

time.  Once the comments below are addressed we will provide a more thorough review of the current NOI.  

Preliminary Findings and Recommendations 

Based on our review of the site and the previous and current NOI filings, we have the following Preliminary 

Findings and Recommendations for the Commission to consider: 

• The site plans submitted with the NOI are lacking information and should be updated to reflect

existing conditions and clarify the scope of work proposed.  The plans are lacking a current wetland

delineation, including the boundaries of Salt Marsh, any Freshwater Wetlands (IVWs or BVWs),

Coastal Dune, Coastal Beach, and Coastal Bank.  These boundaries should be delineated by a

qualified professional and depicted clearly on an Existing Conditions Plan, which should be a

separate sheet in the plan set.  Other resource areas should also be shown on the Existing Conditions

Plan including Land Containing Shellfish, Land Subject to Coastal Storm Flowage, Rocky Intertidal

Shore (if present), Land Subject to Tidal Action and any eelgrass beds in the vicinity of the island.

• The Existing Conditions Plan should be based on a current land survey that includes topography, all

existing landscaping features, seawalls and toe plates, plantings specified under previous orders, the

limit of lawn, mulch planting beds (identify species planted), lighting and benches along the

perimeter of the island, and utilities (including perimeter electric).  The Existing Conditions Plan

should clearly label all features which are the subject to the ACOP and current NOI.  No proposed

features or activities should be depicted on the Existing Conditions Plan.

• The Applicant should clarify which activities have been completed and which activities have not

been completed under DEP File No. SE 23-1101 and File No. SE 23-1127.  It appears that the

plantings depicted on the Proposed Planting Plan under File No. 23-1127 were not planted, and the

area that was supposed to be mowed to no less than four inches twice per year is at least partially
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manicured lawn.  The isolated wetlands, also referenced as “isolated depressions,” that were to 

become rain gardens under File No. SE 23-1127 are now part of the lawn.  If any incomplete work 

permitted under File No. SE 23-1101 or No. SE 23-1127 are included in this filing, they should be 

clearly identified on the plans and in writing.   

• It is our understanding that the NOI filing under DEP File No. SE 23-1161 was denied by the

Commission; therefore, we recommend the Applicant submit a new NOI for those activities,

including the pier, ramp and float after the current NOI review is completed.

• We recommend the Commission seek additional clarification of the permitting status of the “toe

plate” located at the base of the seawall.  While we understand the purpose of the toe plate, it

appears that it extends further seaward and includes two rows of flat stones which function more as

a walking path than as support for the seawall.  Consultation with MassDEP Waterways and DMF

may also be advisable.

• Numerous items should be removed from resource areas as soon as possible, including booms,

anchors, and associated wires, the wooden float, and the 6” x 6” wooden posts along the property

line near the entrance.

• The Commission should not issue a COC for File No. SE 23-1127 since the landscaping activities

have not been completed as noted above.

• The Applicant should address the comments provided in DMF’s letter in response to the NOI dated

January 7, 2020.

Thank you for the opportunity to assist you with this project.  If you have any questions or require additional 

information regarding this review, please don’t hesitate to contact me. 

Sincerely, 

LEC Environmental Consultants, Inc. 

Mark L. Manganello 

Assistant Director of Ecological Services 

cc: Dave Hill, MassDEP Waterways 

Shaun Walsh, MassDEP 

Eileen Feeney, Division of Marine Fisheries 
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