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Staff Report 
 

Date:  August 9, 2021 
 
To:  Conservation Commission 
 
From:  Whitney McClees, Conservation Agent 
 
Subject: 7 Union Street – Request for Field Change – DEP# 023-1283,    
  Fairhaven CON 19-024 

DOCUMENTS REVIEWED 

 Request for minor field change letter dated July 21, 2021 and associated Special Permit plan 

 Order of Conditions dated March 18, 2019 

 310 CMR 10.00 

 Fairhaven Wetlands Bylaw (Chapter 192) and associated regulations 

 Fairhaven Stormwater Bylaw (Chapter 194) 
 

RESOURCE AREAS ON/NEAR SITE 

 Land Subject to Coastal Storm Flowage (LSCSF) Zone AE 
 

PERFORMANCE STANDARDS 

 LSCSF General Provisions: 10.24(1) “If the issuing authority determines that a resource area is 
significant to an interest identified in [the Act]…,the issuing authority shall impose such 
conditions as are necessary to contribute to the protection of such interests.” 
 

PROJECT SUMMARY 

 The Commission issued an Order of Conditions for the demolition of an existing building and the 
construction of a 2 story 50’ x 50’ building and a 120’ x 80’ temporary shed as well as the 
repaving of the existing parking lot. 
 

COMMENTS 

 There had previously been some discussion related to the shed and the temporary or portable 
nature. The applicant submitted a request for minor field change to clarify the plans. 

 The Wetlands Protection Act and Fairhaven Wetlands Bylaw do not regulate how a structure is 
used, rather the footprint and construction of a structure.  

 The applicant has submitted the special permit plans and accompanying letter to help clarify the 
temporary nature of the structure as a portable one.  

 There have been no footprint changes or an expansion or reduction in scope of work. 
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RECOMMENDATION 

 If the Commission feels the submitted clarification is sufficient, I recommend adding the special 
permit plan as a minor field change. 

 If the Commission feels additional conditions are necessary to address the building use 
clarification, then the Commission could either add additional conditions subject to one of the 
current special conditions (ADD-1: The Commission reserves the right to impose additional 
condition on any or all portions of this project that could impact an area of statutory interest 
under the Act and/or the Fairhaven Wetlands Bylaw) or could address the change through the 
Amended Order of Conditions process. 
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Staff Report 
 

Date:  August 4, 2021 
 
To:  Conservation Commission 
 
From:  Whitney McClees, Conservation Agent 
 
Subject: 29 Winsegansett Avenue – Request for Determination of Applicability – Fairhaven 

CON 023-239 

DOCUMENTS REVIEWED 

 Request for Determination of Applicability and associated documents 

 310 CMR 10.00 

 Fairhaven Wetlands Bylaw (Chapter 192) and associated regulations 

 Fairhaven Stormwater Bylaw (Chapter 194) 

RESOURCE AREAS ON/NEAR SITE 

 Land Subject to Coastal Storm Flowage (LSCSF) Zone AE 

PERFORMANCE STANDARDS 

 LSCSF General Provisions: 10.24(1) “If the issuing authority determines that a resource area is 
significant to an interest identified in [the Act]…,the issuing authority shall impose such conditions as 
are necessary to contribute to the protection of such interests.” 

PROJECT SUMMARY 

 The applicant is looking to upgrade the existing cesspool to a Title 5-compliant septic system. 

COMMENTS 

 The applicant is proposing to utilize the Eljen Geotextile Sand Filter system, which has been approved 
for remedial use in Massachusetts by MassDEP under Title 5. 

 Two large oak trees will need to be removed to install the leaching facility and the applicant has 
proposed to plan two replacement oak trees elsewhere on the property.  

 All work is proposed to occur within the existing lawn. 

 If the applicant was utilizing a more traditional septic system, the footprint would likely be larger and 
possible require a mounded system.  

 The proposed project does not appear to have a negative impact on the resource area. 

RECOMMENDATION 

 I recommend closing the public hearing for 29 Winsegansett Avenue, Chb 023-239, and issuing a 
Negative 3 and Negative 6 Determination with the following conditions: 

o CAP-3 
o FZ-1 
o All of the applicable standards to the Eljen GSF A42 system, as outlined in MassDEP’s 

Standard Conditions for Alternative Soil Absorption Systems with General Use Certificate 
and/or Approved for Remedial Use, revised March 5, 2018, shall apply in full force and effect. 









Page 1 of 3 

 

Staff Report 
 

Date:  August 11, 2021 
 
To:  Conservation Commission 
 
From:  Whitney McClees, Conservation Agent 
 
Subject: 11 Balsam Street – Notice of Intent – DEP# SE 023-1361, Fairhaven CON 023-240 

DOCUMENTS REVIEWED 

 Notice of Intent and associated documents 

 310 CMR 10.00 

 Fairhaven Wetlands Bylaw (Chapter 192) and associated regulations 

 Fairhaven Stormwater Bylaw (Chapter 194) 

 Violation letter dated December 14, 2020 

RESOURCE AREAS ON/NEAR SITE 

 Bordering Vegetated Wetland 

 Buffer Zone 

 Land Subject to Coastal Storm Flowage (LSCSF) Zone AE 

PERFORMANCE STANDARDS 

 Bordering Vegetated Wetland: 10.55(4) 
(a) work in a Bordering Vegetated Wetland shall not destroy or otherwise impair any portion 

of the BVW 
(b) The ConCom may permit the loss of up to 5000 square feet of BVW when said area is 

replaced IF: 
1. The area is equal; 
2. The ground water and surface elevation are approximately equal; 
3. The overall horizontal configuration and location are similar; 
4. There is an unrestricted hydraulic connection to the same water body or 

waterway; 
5. It is in the same general area of the water body; 
6. At least 75% of the surface of the replacement area shall be reestablished 

with indigenous wetland plant species within two growing seasons; and 
7. The replacement area is provided in a manner which is consistent with all 

other regs in 310 CMR 10.00. 
(c) The ConCom may permit the loss of a portion of BVW when; 

1. Said portion has a surface area less than 500 square feet; 
2. Said portion extends in a distinct linear configuration ("finger-like") into 

adjacent uplands; and 
3. In the judgment of the issuing authority it is not reasonable to scale down, 

redesign or otherwise change the proposal. 
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(d) No project may be permitted which will have any adverse effect on specified habitat sites 
of rare species 

(e) No work shall destroy or otherwise impair any Area of Critical Environmental Concern 

 Buffer Zone General Provisions: 10.53(1) “For work in the Buffer Zone subject to review under 
310 CMR 10.02(2)(b)3., the Issuing Authority shall impose conditions to protect the interests of 
the Act identified for the adjacent Resource Area. … where prior development is extensive, may 
consider measures such as the restoration of natural vegetation adjacent to a Resource Area to 
protect the interest of [the Act]. … The purpose of preconstruction review of work in the Buffer 
Zone is to ensure that adjacent Resource Areas are not adversely affected during or after 
completion of the work.” 

 Buffer Zone Wetlands Bylaw Regulations (Chapter 192 Regulations): 
5.0 25 to 50 Foot Buffer Zone Resource Area 

5.1 Any applicant proposing a project within the 25-50 foot buffer zone resource 
area shall indicate that there are no structures including, but not limited to, 
concrete, stone, or other impervious foundations and/or slabs for construction 
purposes that for would significantly increase runoff. 

5.2 Alteration of the 25-50 foot buffer zone resource area is limited to grading, tree 
clearing, stormwater management system components, lawns, gardens, and 
other low-impact uses as determined by the Commission or otherwise approved 
by the Commission by the variance procedures set forth in Section 8.0 of this 
regulation. Footings for building structures, such as a deck, as opposed to slabs 
or foundations, shall be used when technically feasible. 

 6.0 50 to 100 Foot Buffer Zone Resource Area 
6.1 Alterations including structures are allowed in the 50-100 foot buffer zone 

resource area. The Commission may require additional mitigation offsets when 
the slope within the buffer zone is steeper than 10%. Additionally, mitigation 
offsets may be required by the Commission when the applicant proposes that 
more than 30% of the 50-100 foot buffer zone resource area is proposed to be 
impervious surface. 

 LSCSF General Provisions: 10.24(1) “If the issuing authority determines that a resource area is 
significant to an interest identified in [the Act]…,the issuing authority shall impose such 
conditions as are necessary to contribute to the protection of such interests.” 

PROJECT SUMMARY 

 The applicant is proposing to demolish the existing house and construct a new flood zone-
compliant single-family house.  

COMMENTS 

 The work on this property began last fall/winter without permits and the Commission issued a 
$300 fine and required an after-the-fact filing within 90 days (March 7, 2021).  

 The fine was paid in December 2020. This filing addresses the second part of the violation, to file 
an after-the-fact permit. 

 The site plan shows the existing tree line in comparison to the tree line before any clearing was 
done. 

 The plan shows that there was 10,300 square feet of clearing done, all within the velocity flood 
zone. Of that, 6,500 square feet was within the 100-foot buffer zone to BVW. 
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 The proposed work includes the demolition of the existing structure and the construction of a 
new flood zone-compliant house.  

 Currently, the applicant proposes to let the 1,500 square foot area in the 0-25 foot buffer zone 
regrow and plant additional trees.   

 Work proposed within 0-25 foot buffer zone 
o Planting of 15 white oak, maple, and sassafras trees between existing stumps 
o Existing tree stumps to remain and be allowed to regrow 

 Work proposed within the 25-50 foot buffer zone 
o Stumps to be cleared 
o Area to be loamed and seeded 
o Shed to remain 

 Work proposed within the 50-100 foot buffer zone 
o Demolition of the existing cottage 
o Grading associated with the new house 
o Rear deck attached to the house 
o Clearing of existing stumps 
o Area to be loamed and seeded 

 Work proposed outside the 100-foot buffer zone in velocity flood zone only 
o Construction of new single-family flood zone-compliant house 
o Remainder of grading 
o New driveway 
o Utility connections 
o Clearing of existing stumps 
o Area to be loamed and seeded 

 The Commission should consider whether the 1,500 square feet proposed to be replanted and 
left to regrow is sufficient replacement for the 6,500 square feet of buffer zone cleared. 

o The Commission could consider requiring the area in the 0-50 foot buffer zone be 
replanted with a mix of native trees, shrubs, and groundcover. 

 During a site visit on August 10, members of the Commission expressed concern or had 
questions about the following items: 

o The low square footage of proposed planting in relation to what was cleared without a 
permit. A larger area of replanting in the 0-50 foot buffer zone with a variety of trees, 
shrubs, and groundcover was discussed. 

o The status of the driveway, whether it is intended to be paved or unpaved as the 
property is in the velocity flood zone 

o Whether the property owners intend to move or replace the shed 
 

RECOMMENDATION 

 Based on comments from some members at the site visit, it seems the plan may need to be 
updated to reflect a closer match between the square footage cleared and the square footage 
to be replanted/left to regrow. I recommend asking the applicant to request a continuance to 
the next meeting to allow time to revise the plan. 
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Staff Report 
 

Date:  August 6, 2021 
 
To:  Conservation Commission 
 
From:  Whitney McClees, Conservation Agent 
 
Subject: 1 & 2 Marsh Island – Notice of Intent – DEP# 023-1362, Fairhaven CON 023-237 

DOCUMENTS REVIEWED 

 Notice of Intent and associated documents 

 310 CMR 10.00 

 Fairhaven Wetlands Bylaw (Chapter 192) and associated regulations 

 Fairhaven Stormwater Bylaw (Chapter 194) 

 Revised NOI submission for an ecological restoration limited project 

 NHESP letter dated August 5, 2021 
 

RESOURCE AREAS ON/NEAR SITE 

 Coastal Beach 

 Coastal Dune 

 Bordering Vegetated Wetland 

 Salt Marsh 

 Buffer Zone 

 Riverfront Area 

 Land Subject to Coastal Storm Flowage 
 

PERFORMANCE STANDARDS 

 No work is proposed within Coastal Beach or Coastal Dune 

 Bordering Vegetated Wetland: 10.55(4) 
(a) work in a Bordering Vegetated Wetland shall not destroy or otherwise impair any portion 

of the BVW 
(b) The ConCom may permit the loss of up to 5000 square feet of BVW when said area is 

replaced IF: 
1. The area is equal; 
2. The ground water and surface elevation are approximately equal; 
3. The overall horizontal configuration and location are similar; 
4. There is an unrestricted hydraulic connection to the same water body or 

waterway; 
5. It is in the same general area of the water body; 
6. At least 75% of the surface of the replacement area shall be reestablished 

with indigenous wetland plant species within two growing seasons; and 
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7. The replacement area is provided in a manner which is consistent with all 
other regs in 310 CMR 10.00. 

(c) The ConCom may permit the loss of a portion of BVW when; 
1. Said portion has a surface area less than 500 square feet; 
2. Said portion extends in a distinct linear configuration ("finger-like") into 

adjacent uplands; and 
3. In the judgment of the issuing authority it is not reasonable to scale down, 

redesign or otherwise change the proposal. 
(d) No project may be permitted which will have any adverse effect on specified habitat sites 

of rare species 
(e) No work shall destroy or otherwise impair any Area of Critical Environmental Concern 

 Salt Marsh: 10.32 
(3) A proposed project in a salt marsh, on lands within 100 feet of a salt marsh, or in a body of 
water adjacent to a salt marsh shall not destroy any portion of the salt marsh and shall not have 
an adverse effect on the productivity of the salt marsh. Alterations in growth, distribution and 
composition of salt marsh vegetation shall be considered in evaluating adverse effects of 
productivity. 
(4) A small project within a saltmarsh, such as an elevated walkway or other structure which has 
no adverse effects other than blocking sunlight from the underlying vegetation for a portion of 
each day may be permitted if such a project complies with all other applicable requirements of 
[the regulations for coastal wetlands]. 

 Buffer Zone General Provisions: 10.53(1) “For work in the Buffer Zone subject to review under 
310 CMR 10.02(2)(b)3., the Issuing Authority shall impose conditions to protect the interests of 
the Act identified for the adjacent Resource Area. … where prior development is extensive, may 
consider measures such as the restoration of natural vegetation adjacent to a Resource Area to 
protect the interest of [the Act]. … The purpose of preconstruction review of work in the Buffer 
Zone is to ensure that adjacent Resource Areas are not adversely affected during or after 
completion of the work.” 

 Buffer Zone Wetlands Bylaw Regulations (Chapter 192 Regulations): 
4.0 0 to 25 Foot Buffer Zone Resource Area 

4.2 The Commission may, in its discretion, permit a MBZA in a location closer than 
25 feet to the resource area if, and only if, the proposed activity occurs 
exclusively within a previously disturbed area and is located no closer to the 
resource area than existing structures, activities, or disturbances. However, it is 
encouraged to increase the width of the buffer zone where possible. 

5.0 25 to 50 Foot Buffer Zone Resource Area 
5.4 Previously disturbed areas: When there is a pre-existing disturbance (disturbed 

as part of a previously recorded Certificate of Compliance or Determination of 
Applicability or disturbed prior to the enactment of the Massachusetts 
Wetlands Protection Act (MGL Ch. 131 §40) and the Fairhaven Wetlands Bylaw 
(Chapter 192)), and the work proposed is entirely within this previously 
disturbed area, an applicant may propose impervious surfaces or other uses, 
such as pools, buildings, porches, and sheds within the 25-50 foot buffer zone 
resource area. The Commission shall evaluate the proposed uses based on the 
demonstration by the applicant that the functions, characteristics, and values of 
the resource area will not be adversely impacted. 

 Riverfront Area: 10.58(4) 
(c) Practicable and Substantially Equivalent Economic Alternatives 
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(d) No Significant Adverse Impact 
2. Within 200 foot riverfront areas, the issuing authority may allow the alteration of up 

to 5000 square feet or 10% of the riverfront area within the lot, whichever is greater 
…, provided that:  

a. At a minimum, a 100’ wide area of undisturbed vegetation is provided… 
preserved or extended to the max. extent feasible…. 

b. Stormwater is managed … 
c. Proposed work does not impair the capacity of the riverfront area to 

provide important wildlife habitat functions. … 
d. d. … incorporating erosion and sedimentation controls and other 

measures to attenuate nonpoint source pollution. 

 LSCSF General Provisions: 10.24(1) “If the issuing authority determines that a resource area is 
significant to an interest identified in [the Act]…,the issuing authority shall impose such 
conditions as are necessary to contribute to the protection of such interests.” 

 

PROJECT SUMMARY 

 The applicant is proposing approximately 8.2 acres of invasive plant control and management as 
part of a larger 12-acre salt marsh restoration project.  

 

COMMENTS 

 The applicant is proposing to control approximately 7.9 acres of common reed (Phragmites 
australis) and approximately 0.3 acres of other invasive plants.  

 They are proposing control for at least two growing seasons ahead of the future salt marsh 
restoration project and annual monitoring and spot treatment of invasive plants is proposed to 
continue thereafter. 

  They are proposing to control the invasive species onsite through a combination of manual cut-
stem treatments as well as foliar herbicide application to limit their presence and prevent their 
continued spread on the property. Management techniques are species-specific and include: 

o Cut-stem treatments for woody species 
o Selective foliar treatments for herbaceous species 
o Hand wiping or cut and drip applications when near sensitive plant communities 

 A solution of herbicide, surfactant, and marking dye will be used for all treatments and 
conducted by licensed contractors. 

 Beginning to control these plants this summer ahead of the larger restoration project, which is 
proposed for fall 2022, will result in a much greater chance of success to establish native 
vegetation in areas of newly created salt marsh. 

 In subsequent years, monitoring of treated areas will be conducted annual and spot treatments 
applied as needed with foliar spray, hand wiping, or cut-stem treatment of herbicide by 
pesticide-licensed staff. Hand pulling will be utilized where possible for species such as spotted 
knapweed. 

 Based on MassDEP’s recommendations, the applicant has revised their submission to an 
ecological restoration limited project.  

 Ecological restoration limited projects permitted by a order of conditions may result in the 
temporary or permanent loss of resource areas and/or the conversion of one resource area to 
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another when such loss and/or conversion is necessary to the achievement of the project’s 
ecological restoration goals. 

 Based on the revised submitted documentation, the project meets all of the eligibility criteria for 
a restoration order of conditions, as outlined in 310 CMR 10.13. 

 

RECOMMENDATION 

 I recommend closing the public hearing for SE 023-1362, CON 023-237, 1 & 2 Marsh Island, and 
issuing an Order of Conditions under the Wetlands Protection Act and Fairhaven Wetlands 
Bylaw with the following recommended conditions: 

 
Approve plans dated July 30, 2021 
Special Conditions 

1. ACC-1 
2. With respect to all conditions except_____, the Conservation Commission designates 

the Conservation Agent as its agent with full powers to act on its behalf in administering 
and enforcing this Order. 

3. ADD-1 
4. ADD-2 
5. This Order of Conditions is valid for five years since the work involves invasive species 

management of conservation land.  
6. This Order and a copy of approved drawings and plans shall be available at the project 

site at all times for easy reference. 
7. DER-1 
8. CAP-3 
9. PCC-3 
10. All invasive species control work shall be overseen by a qualified professional. 
11. Invasive species control and monitoring shall be done in accordance with the project 

narrative, as attached to this Order.  
12. The applicant shall work to minimize and avoid impacts to rare plants during invasive 

plant management efforts and shall coordinate, as needed, with Natural Heritage & 
Endangered Species Program. 
 
Perpetual Conditions 
The below conditions do not expire upon completion of the project.  

13. Annual monitoring of the site and spot treatment of invasive species as needed is 
permitted without re-filing with or notification to the Commission.  
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August 5, 2021 
 
Sara Quintal 
The Coalition for Buzzards Bay 
114 Front Street 
New Bedford MA 02570 
 
Fairhaven Conservation Commission 
Town Hall 
40 Center Street 
Fairhaven MA 02719 
 
 
RE:         Applicant: Sara Quintal 

Project Location: Marsh Island, Taber Street 
Project Description: Invasive Plant Management 
DEP Wetlands File No.: Not Issued 
NHESP Tracking No.: 21-40346 

 
Dear Commissioners & Applicant: 
 
The applicant listed above has submitted a Notice of Intent with a Habitat Management Plan to the 
Natural Heritage & Endangered Species Program of the Massachusetts Division of Fisheries & Wildlife 
(the “Division”), in compliance with the rare wildlife species section of the Massachusetts Wetlands 
Protection Act Regulations (310 CMR 10.58(4)(b), 10.59). 
 
MA WETLANDS PROTECTION ACT (WPA) 
Based on a review of the information that was provided and the information that is currently contained 
in our database, the Division has determined that this project, as currently proposed, will not adversely 
affect the actual Resource Area Habitat of state-protected rare wildlife species.  Therefore, it is our 
opinion that this project meets the state-listed species performance standard for the issuance of an 
Order of Conditions.    
 
Please note that this determination addresses only the matter of rare wildlife habitat and does not 
pertain to other wildlife habitat issues that may be pertinent to the proposed project.   
 
MA ENDANGERED SPECIES ACT (MESA) 
The Division hereby approves the submitted management plan, provided the following conditions are 
met:  

1. The Applicant shall work to minimize and avoid impacts to rare plants during invasive plant 
management efforts. The Division is available for further consultation, as needed.  

 



NHESP No. 21-40346, Page 2 
 

 

Therefore, the proposed activities are exempt from MESA review pursuant to 321 CMR 10.14 which 
states: “[t]he following Projects and Activities shall be exempt from the requirements of 321 CMR 10.18 
through 10.23…”.  
 

(15) The active management of State-listed Species habitat, including but not limited to 
mowing, cutting, burning, or pruning of vegetation, or removing exotic or invasive 
species, for the purpose of maintaining or enhancing the habitat for the benefit of rare 
species, provided that the management is carried out in accordance with a habitat 
management plan approved in writing by the Division” 

 
Any changes to the proposed activities or any additional work beyond that described in the approved 
management plan may require a filing with the Division pursuant to MESA. This approval is valid for five 
(5) years from the date of issuance. If you have any questions about this letter, please contact Emily 
Holt, Endangered Species Review Assistant at 508-389-6385 or Emily.Holt@mass.gov.  
 
 
Sincerely,  

 
Everose Schlüter, Ph.D. 
Assistant Director 
 
 cc: MA DEP Southeast Region 
 

mailto:Emily.Holt@mass.gov
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Staff Report 
 

Date:  August 11, 2021 
 
To:  Conservation Commission 
 
From:  Whitney McClees, Conservation Agent 
 
Subject: 217 Alden Road – Violation/Enforcement 

DOCUMENTS REVIEWED 

 Previous site plan dated November 9, 1999 

 310 CMR 10.00 

 Fairhaven Wetlands Bylaw (Chapter 192) and associated regulations 

 Fairhaven Stormwater Bylaw (Chapter 194) 
 

RESOURCE AREAS ON/NEAR SITE 

 Bordering Vegetated Wetland 

 Buffer Zone 
 

PERFORMANCE STANDARDS 

 Bordering Vegetated Wetland: 10.55(4) 
(a) work in a Bordering Vegetated Wetland shall not destroy or otherwise impair any portion 

of the BVW 
(b) The ConCom may permit the loss of up to 5000 square feet of BVW when said area is 

replaced IF: 
1. The area is equal; 
2. The ground water and surface elevation are approximately equal; 
3. The overall horizontal configuration and location are similar; 
4. There is an unrestricted hydraulic connection to the same water body or 

waterway; 
5. It is in the same general area of the water body; 
6. At least 75% of the surface of the replacement area shall be reestablished 

with indigenous wetland plant species within two growing seasons; and 
7. The replacement area is provided in a manner which is consistent with all 

other regs in 310 CMR 10.00. 
(c) The ConCom may permit the loss of a portion of BVW when; 

1. Said portion has a surface area less than 500 square feet; 
2. Said portion extends in a distinct linear configuration ("finger-like") into 

adjacent uplands; and 
3. In the judgment of the issuing authority it is not reasonable to scale down, 

redesign or otherwise change the proposal. 
(d) No project may be permitted which will have any adverse effect on specified habitat sites 

of rare species 
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(e) No work shall destroy or otherwise impair any Area of Critical Environmental Concern 

 Buffer Zone General Provisions: 10.53(1) “For work in the Buffer Zone subject to review under 
310 CMR 10.02(2)(b)3., the Issuing Authority shall impose conditions to protect the interests of 
the Act identified for the adjacent Resource Area. … where prior development is extensive, may 
consider measures such as the restoration of natural vegetation adjacent to a Resource Area to 
protect the interest of [the Act]. … The purpose of preconstruction review of work in the Buffer 
Zone is to ensure that adjacent Resource Areas are not adversely affected during or after 
completion of the work.” 

 Buffer Zone Wetlands Bylaw Regulations (Chapter 192 Regulations): 
4.0 0 to 25 Foot Buffer Zone Resource Area 

4.1  An applicant shall demonstrate that no alteration is proposed within the 0-25 
foot buffer zone resource area. 

5.0 25 to 50 Foot Buffer Zone Resource Area 
5.1 Any applicant proposing a project within the 25-50 foot buffer zone resource 

area shall indicate that there are no structures including, but not limited to, 
concrete, stone, or other impervious foundations and/or slabs for construction 
purposes that for would significantly increase runoff. 

5.2 Alteration of the 25-50 foot buffer zone resource area is limited to grading, tree 
clearing, stormwater management system components, lawns, gardens, and 
other low-impact uses as determined by the Commission or otherwise approved 
by the Commission by the variance procedures set forth in Section 8.0 of this 
regulation. Footings for building structures, such as a deck, as opposed to slabs 
or foundations, shall be used when technically feasible. 

 6.0 50 to 100 Foot Buffer Zone Resource Area 
6.1 Alterations including structures are allowed in the 50-100 foot buffer zone 

resource area. The Commission may require additional mitigation offsets when 
the slope within the buffer zone is steeper than 10%. Additionally, mitigation 
offsets may be required by the Commission when the applicant proposes that 
more than 30% of the 50-100 foot buffer zone resource area is proposed to be 
impervious surface. 

 

ACTIVITY SUMMARY 

 A member of the Commission responded to a report of a possible violation and found that 
vegetation had been cleared and fill spread within a buffer zone and within a BVW. The 
Commissioner instructed the property owner to stop work and contact the Agent. 

 

COMMENTS 

 The property owner immediately came into the office to address the issue. He explained that he 
was unaware that he needed a permit to spread fill and remove vegetation on his property. 

 A certificate of compliance was issued in 2018 around the time he purchased the house, but he 
explained that he was unaware that meant the property fell within the jurisdiction of the 
Commission.  

 The property owner expressed that he wants to work with the Commission to rectify the 
situation. 
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 I conducted a site visit to see if I could determine whether the wetland line from 1999 had 
shifted. 

 There is probably 4-5 feet of fill on site, making it incredibly difficult to determine where the 
edge of the wetland is without further investigation.  

 The recommendations I made on site to incorporate into any restoration plan were as follows: 
o Removal of much of the fill and regrading so the lawn more gradually slopes back 

toward the drainage ditch and doesn’t displace water onto the neighboring property 
o Incorporate native trees, shrubs, and groundcover into planting proposal 

 The Commission will need to determine whether or not they feel an accurate wetland line is 
needed based on the 1999 site plan. If that line is still accurate, a portion of the work was done 
in a BVW rather than solely buffer zone and any restoration will have to take that into account.  

 

RECOMMENDATION 

 If the Commission feels an accurate line is necessary, I recommend requiring the property owner 
have a wetland delineation done and provide a restoration plan for review and approval. 

 If the Commission feels the line from 1999 is sufficient, I recommend requiring the property 
owner to submit a restoration plan that complies with the BVW performance standards for the 
portion of the impacted area that is BVW and includes buffer zone restoration. 



 

 

 
August 3, 2021 
 
Shaun DeGrace 
217 Alden Road 
Fairhaven, MA 02719 
 
RE: Possible Wetland Violation 
 217 Alden Road 

Request to attend meeting of August 16, 2021 
 

Mr. DeGrace, 

It has come to my attention that there may be a possible wetlands violation at your property at 217 Alden 
Road, Fairhaven, MA. A member of the Commission performed a site visit on August 3, 2021 and observed 
clearing of vegetation in a bordering vegetated wetland and its associated 100-foot buffer zone. 

In order to determine whether a violation has occurred, we request that you immediately cease and desist 
from any further activity and that you or your designated representative contact the Conservation 
Commission or its Agent, Whitney McClees, at (508) 979-4022 ext. 128 by August 13, 2021 and appear before 
the Conservation Commission at its next meeting on Monday, August 16, at 6:30pm. Currently, Conservation 
Commission meetings are being held remotely via Zoom. The remote access information for the August 16 
meeting, which can be found on the Town calendar and will also be posted on the meeting agenda, is:  

Meeting ID: 938 6751 6139 
Passcode: 326289 

As you may or may not know, any work or activity in a wetland resource area, within 100 feet of a resource 
area, 200 feet of a river, or within a flood zone is subject to review and approval by the Conservation 
Commission pursuant to its authority under the Massachusetts Wetlands Protection Act (M.G.L c. 131 §40) 
and its regulations (310 CMR 10.00) and the Fairhaven Wetlands Bylaw (Chapter 192). Your property 
contains bordering vegetated wetland and the associated 100-foot buffer zone. Any activity within these areas 
without approval from the Commission constitutes a violation of the Act and the Bylaw. 

Please be prepared to explain the work or activity that has occurred so that the Commission can prescribe the 
appropriate corrective actions for you to come into compliance with the Act and the Bylaw. Please be 
advised, the Conservation Commission reserves the right to assess fines up to $300.00 per day for said 
violations or non-compliance with this letter pursuant to the Fairhaven Wetlands Bylaw (§192-11). 

Should you have any questions or need further information, do not hesitate to contact me in the 
Conservation Office at (508) 979-4022 ext. 128 or via email at conservation@fairhaven-ma.gov. 

Thank you for your immediate time and attention in this matter. 
 
Sincerely, 

 
Whitney McClees, Agent 
Fairhaven Conservation Commission 
conservation@fairhaven-ma.gov 
(508) 979-4022 ext. 128 

   

TOWN OF FAIRHAVEN, MASSACHUSETTS 

CONSERVATION COMMISSION 
Town Hall  ·   40 Center Street  ·   Fairhaven, MA 02719 
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Whitney McClees <wmcclees@fairhaven-ma.gov>

Lopes – 20 Yankee Lane  
2 messages

John E. Zajac <jezesq@cs.com> Wed, Aug 4, 2021 at 4:50 PM
Reply-To: "John E. Zajac" <jezesq@cs.com>
To: "conservation@fairhaven-ma.gov" <conservation@fairhaven-ma.gov>
Cc: 

Dear Ms. McClees, 

Thank you for speaking with me yesterday.  I am trying to assist Mr. Lopes concerning his issues
with the Conservation Commission.  Only late yesterday he received some information from the
former engineer on the project that I think will be very helpful.  The transition between attorneys
and engineers has posed some significant challenges to Mr. Lopes; especially as we discussed
given how backed up the workloads of most professionals involved in land use planning have
become.  I also spoke with Stevie Carvalho of Farland Corp., who Mr. Lopes intends to retain to
prepare the appropriate plans.  He is putting together a scope of work agreement but is somewhat
hindered by not knowing to what extent he can rely on prior plans/surveys and to what extent he
has to develop new ones.  Perhaps this is something we could discuss? That being said, once he
gets a handle on that he thinks that plans to address the current order can be prepared in 4-6
weeks.  I know that this is not the ideal timeframe from the Commissions’ standpoint, but Mr. Lopes
is committed to resolving this matter; hopefully in a manner that satisfies the Commission without
onerous expense. 

Please do not hesitate to contact me if you have any questions or concerns or if I can provide you
with any additional information. 

Regards, 

John   

John E. Zajac, Esquire
Attorney at Law
Cornerstone Law Group, LLC
One Taunton Green, Suite 2
Taunton , MA 02780
telephone (508) 821-2552
e-mail: jezesq@cs.com 
 

CONFIDENTIALITY NOTICE: The information transmitted in this e-mail and/or any attachments
thereto are for the exclusive use of the person or entity to which it is addressed and may contain
legally privileged or confidential information. This information is intended only for the use of the
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